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Employment of staff under practice based commissioning & service provision arrangements
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INTRODUCTION
The introduction of practice based commissioning (PBC) in England will have had varying implications for practices in terms of the associated workload for GPs and practice staff.  It is likely that for the most part this work is being undertaken on an informal basis, but as PBC develops, it will be important for practices and groups of practices (or consortia) to give proper consideration to the staffing and employment arrangements needed to support their commissioning activity.  In addition, whether through PBC or otherwise, some GP practices may seek to extend the portfolio of services that they currently provide to patients – both their own and those registered with other practices – and so similarly, consideration will need to be given to the staffing and employment arrangements needed to support any such new service provision demands.
For the most part, commissioning and service provision activity will be undertaken at supra-practice level, by groups of practices, or GP consortia.  There are differences between commissioning and provider consortia however; this might include their having different organisational status and/or distinct sources of funding to enable employment of staff.  With PBC, the consortium is for the most part at the mercy of the PCT to delegate a real budget with which to employ staff, as the actual commissioning budget is by default only ‘indicative’.  The funding of a provider consortium on the other hand would not be dependent on the PCT.  Provider consortia will usually bid to provide for services via the Alternative Provider Medical Services (APMS) or possibly Specialist Provider Medical Services (SPMS) route; they may be developed via practices putting in set-up costs and any further costs for employing staff would be taken from the income generated via service provision.  Lastly, provider consortia may be for-profit, whereas PBC consortia are unlikely to be.  This guidance note may therefore have greater relevance, at present, to provider consortia.  It is worth noting that even where the membership of a commissioning consortium and provider consortium is the same it is likely that they will be kept as separate entities.  
The advice contained within this guidance note treats the work arising from commissioning much in the same way as that arising from extended service provision.  It can be assumed that the level of work arising from commissioning will be relatively uncertain, as is the length of time for which PBC will continue in its present form.  Furthermore, where funding has been made available through PBC one year, with which extra members of staff have been employed, there is no guarantee that this will be recurrent.  The level of work arising from extended service provision will also be uncertain and possibly even more so than that arising from commissioning.  Where practices or consortia take on new areas of service provision through PBC, the length of practice(s’) contracts with PCTs will vary, as will the terms, including arrangements for renewal and review.  Furthermore, under the latest Department of Health guidance on PBC (‘Practical Implementation’ November 2006) a new ‘any willing provider’ policy means that contracts between community providers (including GP practices) and PCTs will not set any guarantees in terms of levels of activity and/or payment.  Lastly, patient choice is another factor that may influence GP practice provider activity.  We would therefore advise practices to consider any necessary staffing and employment arrangements within this context.
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ACTIVITY AT INDIVIDUAL PRACTICE LEVEL
There are three main options for individual practices when considering how to deal with the additional work arising from practice based commissioning and related service provision.  These are:
· Taking on additional staff; 
· Reorganising current staff; and/or
· Current staff undertaking additional hours.
These options are not mutually exclusive.  In addition or alternatively, practices could consider some type of sub-contracting arrangement, but guidance on this is outside the scope of this paper.

2.1

Taking on Additional Staff

It is assumed that it has been identified that the work in question is sufficiently discrete and sizeable to justify the employment of additional staff.  In such circumstances the normal processes would apply in respect of preparing job descriptions, person specifications, draft contracts, etc.  Particular consideration would have to be given to:
· the nature of the responsibilities and how these relate to other staff;
· the expertise/qualifications required to perform the role;
· the anticipated hours of work;
· the appropriate level of pay; and
· the likely duration of the contract.
In respect of the last point, it is possible that a fixed term contract would be appropriate.  This has the advantage of making clear that the continuing need for the work is to be actively reviewed. However, fixed term contracts are subject to the provisions of employment protection in the normal way and the ending of a fixed term contract is a dismissal in law.  Moreover, if the reason for ending the contract is that there is no longer a requirement for the work in question then it is likely that the reason for dismissal would be deemed to be redundancy.  Practices should therefore contact BMA Regional Services, via askBMA, when contemplating such contracts and certainly before contemplating any dismissal.

In some areas consortia have part pooled the 2006-07 one-year ‘Towards practice based commissioning’ directed enhanced service (TPBC DES) component 1 funding to employ staff.  This may well apply in 2007/08 via any local incentive schemes that are negotiated locally to replace the DES.

2.2

Reorganising Current Staff

Practices will need to make an initial assessment of the likely extent of change to responsibilities/contracts as a result of any reorganisation, i.e. the nature and degree of change for each of the posts potentially affected.  It may be that if the envisaged change is relatively minor, then the process of change will be relatively straightforward.  Indeed, it could be that the envisaged change is within the ambit of the current contract.  However, as a general rule, any change should not be effected without agreement, and should follow full and detailed discussion with the individuals concerned.  If change is agreed, then it should be recorded and contracts amended to reflect the change.

Consideration should be given at the outset as to what might happen if the envisaged workload does not materialise or ceases prematurely.  Would it be anticipated that the individuals would automatically revert to their previous responsibilities/contracts?  If so, this should be clearly specified in the contractual documentation at the outset.
Experience of similar developments in the past such as GP fundholding has shown that, in practice, it can prove difficult to disentangle changes which have taken place when members of staff have transferred responsibilities from one to another.  For example, a Practice Manager takes on this work and delegates other work to a number of other members of staff who, in turn, delegate/cease some of their work.  Practices are advised to seek to minimise the degree of change as far as possible.

If any substantial changes to responsibilities/contract are envisaged, then practices need to be aware that this could potentially lead to a redundancy situation.  Practices are advised to contact BMA Regional Services, via askBMA, before embarking on any such exercise.

If the work is to be undertaken by a partner (GP or otherwise), then different considerations would apply.  It will, however, still be necessary to assess the impact of the workload on the partner and to discuss and agree the need for any changes to the partnership agreement e.g. profit shares.

2.3

Current Staff Undertaking Additional Hours
Where the amount of work is likely to be significant and sustained, then practices should consider whether to reach a separate and specific agreement relating to this work rather than rely on any ad hoc overtime arrangements.  It would have to be clarified whether such additional work was optional for the employee as and when it arose, or whether they would be contractually required to undertake the work when it was offered.  Alternatively, it may be deemed more appropriate to have a separate contract for the work in question.  Such a contract would have to incorporate all the usual provisions, including a notice provision.  This could be more feasible where current employees work part time, and a second part time contract can be developed.  In any case, the practice will need to be aware of its responsibilities in agreeing such hours under the Working Time Regulations.  
If the work is to be undertaken by a partner (GP or otherwise), then different considerations would apply.  It will, however, still be necessary to assess the impact of the workload on the partner and to discuss and agree the need for any changes to the partnership agreement e.g. profit shares.

At a minimal level, many practices have used the 2006-07 one-year ‘Towards practice based commissioning’ directed enhanced service (TPBC DES) component 1 payments to fund additional staff hours.  
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ACTIVITY AT CONSORTIUM LEVEL 
Firstly, there is a need to identify the nature of the consortium arrangements.  In broad terms, there are two types of consortia; the first operates under a separate legal entity, such as a company limited by guarantee
.  For such consortia, the relationship between the consortium and the relevant practices will be determined by the company bylaws.  The second type operates under less formal arrangements between practices, based on a written inter-practice agreement
.  For the purposes of this guidance, these two types are referred to as separate-legal entity and non-formal entity respectively.  

Broadly speaking, there are three ways that consortium work can be undertaken as follows:

· The consortium ‘does’ the work by employing members of staff directly;
· The consortium ‘delegates’ the work to certain individual practices who either use existing staff or employ additional staff, with responsibility for the work being discrete to individual practices; and/or
· The consortium ‘delegates’ the work to certain individual practices, who either use existing staff or employ additional staff, but responsibility for the work is not discrete to individual practices and is shared between practices

At present, provider consortia may have more of a need to employ staff than commissioning consortia however this may change as PBC develops.

3.1

The consortium ‘does’ the work by employing members of staff directly

3.1.1
Separate-legal entity consortia
Such a consortium is considered as a separate and distinct employer and so the advice given above in section 2 of this guidance, ‘activity at individual practice level’, will apply as for any other employer.  

It is likely that initially, legal entity consortia will not employ many staff – assuming that members of the consortia carry out the bulk of the work – and so the section on ‘taking on additional staff’ above will be most relevant.  However, over time, it may be that the sections on ‘reorganising current staff’ and ‘current staff undertaking additional hours’ will become relevant.


3.1.2
Non-formal entity consortia
Such consortia are not considered as a separate and distinct employer and so individual practices within the consortium will need to take responsibility for employing any additional members of staff and the appropriate provisions for this, including who will bear any liabilities, should be included within the inter-practice agreement.  
Similarly, it is likely that initially, non-legal entity consortia will not employ many staff – assuming that members of the consortia carry out the bulk of the work – and so the section on ‘taking on additional staff’ above will be most relevant.  However, over time, it may be that the sections on ‘reorganising current staff’ and ‘current staff undertaking additional hours’ will become relevant.

3.2

The consortium ‘delegates’ the work, discrete to individual practices

3.2.1
Separate-legal entity consortia
Such consortia would arrange for any necessary work to be performed either within its membership (i.e. a partner who falls within the membership of the company) or with individuals working within a membership practice (i.e. a practice manager or nurse who falls outside the membership of the company).  
For the former scenario, it is assumed that the company bylaws will include provisions for members of the company to undertake work on behalf of the company.  
For the latter scenario, the consortium should enter into the appropriate arrangements with the individual concerned directly, as per the advice given above in section 2 of this guidance, ‘activity at individual practice level’, above.  In addition, where such arrangements with the consortium will affect the current employment of the individual concerned, a letter should be agreed between the employing practice and the employee setting out the changes that will take place, including whether or not the employing practice will assume the management role (i.e. reporting and accountability) for the employee in respect of their work for the consortium.  If such arrangements are not place, then difficulties may well arise as to who has responsibility for determining the allocation of work, prioritisation, authorisation, rate of payment etc.  Moreover there could be uncertainty over who has responsibility for any employment issues.  
It is assumed that any liabilities (e.g. redundancy payments) arising from these arrangements are to be borne by the consortium as a whole.  


3.2.2
Non-formal entity consortia
Where commissioning or service provision work will still be carried out at individual practice level, then each practice can determine its own arrangements inline with the advice contained in section 2 of this guidance, ‘activity at individual practice level’, above.  Such arrangements, including who will bear any liabilities, should be covered in the respective consortium inter-practice agreement.
3.3

The consortium ‘delegates’ the work, non-discrete to individual practices

3.3.1
Separate-legal entity consortia
Where the work is to be carried out by different members of the company, it is assumed that the company bylaws will include provisions for this to take place.  
Where this will involve work being carried out by different individuals who fall outside the membership of the company, but work within different member practices, the consortium should enter into the appropriate arrangements with the individuals concerned directly, as per the advice contained in section 2 of this guidance, ‘activity at individual practice level’, above.  In addition, where such arrangements with the consortium will affect the current employment of the individual concerned, a letter should be agreed between the employing practice and the employee setting out the changes that will take place, including whether or not the employing practice will assume the management role (i.e. reporting and accountability) for the employee in respect of their work for the consortium.  If such arrangements are not place, then difficulties may well arise as to who has responsibility for determining the allocation of work, prioritisation, authorisation, rate of payment etc.  Moreover there could be uncertainty over who has responsibility for any employment issues.  
It is assumed that any liabilities (e.g. redundancy payments) arising from these arrangements are to be borne by the consortium as a whole.  


3.3.2
Non-formal entity consortia

For this type of consortium, inter-practice working is the more complicated option.  An example of this could be a partner from one practice taking the lead in a particular aspect of work on behalf of other practices and in doing so, seeks to use staff from other/a variety of practices.  In such a situation, the employing practice of the staff in question should take responsibility for identifying and agreeing how this will operate.  
We would advise that whatever the particular arrangement, consideration is given to the following:

· be clear as to who is the employer for the work in question;

· ensure any contractual variations are agreed and accord with the defined employer;

· ensure clarity in reporting/accountability;

· seek to keep the arrangements as straightforward as possible; and
· consider whether any liabilities (e.g. redundancy payments) are to be borne by the employer or are shared across a wider grouping.
If such arrangements are not place, then difficulties may well arise as to who has responsibility for determining the allocation of work, prioritisation, authorisation, rate of payment etc.  Moreover there could be uncertainty over who has responsibility for any employment issues.
In addition, the arrangements, including who will bear any liabilities, should be covered in the consortium inter-practice agreement.

As a general rule, the more straightforward the arrangements and the clearer the reporting lines, the fewer the difficulties are likely to arise in the future.

As GP consortia are a relatively new development, when the nature of the arrangements for consortia become clearer and well established, we will seek to provide further advice.
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PCT-EMPLOYED SUPPORT STAFF FOR PBC ACTIVITY
Many PCTs believe that they should supply PCT-employed support staff to PBC consortia instead of consortia directly employing staff.  This has the advantage of obviating employer liability issues.  However, PCT staff should have written into their job description a level of direct accountability to the consortium.  Alternatively, staff could be formally ‘seconded’ to PBC consortia.  
The latest Department of Health guidance on PBC (‘Practical Implementation’ November 2006) sets out that all aspects of the PCT budget should be devolved indicatively to GP practices.  Practices will then hand back elements of this notional, whole practice allocation to PCTs, including clearly identified funding for a central (PCT) management team.  It is worth noting that by virtue of the process of handing back to the PCT funding for central management, practices have legitimate authority over how these resources are used.  Hopefully in time PCTs will increasingly devolve a management budget to consortia which will make this guidance note more pertinent to commissioners.  
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SALARIED GPS
If salaried GPs are affected by commissioning and/or services provision activity then account needs to be taken of the relevant requirements of the national model terms & conditions.  These apply directly to GMS practices and are recommended for PMS Practices.  For further information, the GPC has produced the following guidance ‘Focus on salaried GPs’ which can be accessed online at the following address:
http://www.bma.org.uk/ap.nsf/Content/FocusSalariedGps0604
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AGENDA FOR CHANGE
Similarly if a practice has adopted Agenda for Change then this also needs to be taken into account, e.g. any implications for grading.
www.dh.gov.uk/en/Policyandguidance/Humanresourcesandtraining/Modernisingpay/Agendaforchange/index.htm
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Before considering any changes to employment contracts or staff working arrangements, GP practices are advised to seek guidance from BMA Regional Services via askBMA.  Similarly if practices have any queries or concerns regarding the employment of new staff, then they should also contact BMA Regional Services, via askBMA.





BMA members only�For all new employment advice and information queries contact askBMA by telephoning 0870 60 60 828�Available 8.30am to 6pm Monday to Friday, except UK-wide bank holidays.











� The GPC has produced guidance on consortium working and legal entities, which can be found online at the following address (log-in required): � HYPERLINK "http://www.bma.org.uk/ap.nsf/Content/pbcconsort0406" ��http://www.bma.org.uk/ap.nsf/Content/pbcconsort0406�





� Note that we would advise all consortia not operating under a legal entity to have in place a written inter-practice agreement.
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